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Plaintiffs International Bottled Water Association,' Nestlé Waters North America, Inc.,
and Polar Corp. d/b/a Polar Beverages respectfully submit this memorandum of law in support of

their motion for a preliminary injunction.

PRELIMINARY STATEMENT

On April 7, 2009, New York enacted major changes to the “Bottle Bill.” That law, which
was originally passed in 1982, requires consumers to pay a five cent deposit when purchasing
certain bottled beverages and permits consumers to obtain a refund of that deposit by returning
the empty bottle to the retailer. The latest amendments to the Bottle Bill, enacted as part of New
York’s massive 2009-2010 budget law,” suffer from serious constitutional defects. If the law
comes into effect as written, those unconstitutional provisions will cause immediate and
irreparable injury to Plaintiffs. Accordingly, the Court should enter a preliminary injunction that
enjoins implementation or enforcement of those unconstitutional provisions and preserves the
pre-enactment status quo pending a decision on the merits.

The most obvious constitutional defect with the amended Bottle Bill is its flatly
unconstitutional regulation of commerce occurring in other states. It is well-settled that the
“dormant” Commerce Clause “precludes the application of a state statute to commerce that takes
place wholly outside of the State’s borders, whether or not the commerce has effects within the
State.” Healy v. Beer Institute, 491 U.S. 324, 336 (1989). The new Bottle Bill attempts to limit
the illegal redemption in New York of bottles purchased outside the state by creating a New
York-exclusive labeling scheme. The law requires all bottles sold in New York to bear a special

New York-exclusive bar code (known as a “UPC”), and it prohibits bottles with that New York-

' When the term “Plaintiffs” is used in this memorandum, it refers to the members of the
International Bottled Water Association as well as to the named plaintiffs.
% A copy of the recent amendments to the Bottle Bill is attached as Exhibit 1.
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exclusive bar code from being sold in other states. The direct—indeed, intended—effect of this
New York-exclusive labeling provision is to control commerce occurring wholly in other states
by prohibiting the sale in those states of a product that otherwise lawfully could be sold there.
This type of extraterritorial regulation of commerce by New York is plainly unconstitutional
under the Dormant Commerce Clause. A plethora of decisions—by the Supreme Court, the
Second Circuit, and this Court—demonstrate that the constitutional invalidity of the UPC
provisions is not even a close question.

The new Bottle Bill also violates the Equal Protection Clause of the Fourteenth
Amendment. The amendment expands the Bottle Bill to apply to all types of bottled water, not
just (per its prior iteration) soda water and mineral water. But the law also creates an arbitrary
and irrational exception for “water to which a sugar has been added.” That exception has no
plausible rational basis; indeed, the exception undermines the Legislature’s stated rationale for
the deposit requirement. The exception thus violates the Equal Protection Clause.

Fin.ally, the new Bottle Bill sets a timeline for compliance so unreasonably short that it
will temporarily force Plaintiffs to cease doing business in New York. This unreasonably short
timeline for compliance is arbitrary and irrational and thus violates the Due Process Clause of the
Fourteenth Amendment. The short time frame also unduly burdens interstate commerce in
violation of the Dormant Commerce Clause.

Without a preliminary injunction, these unconstitutional provisions will inflict immediate
and irreparable harm on Plaintiffs. Plaintiffs will be forced to terminate agreements with some
of their distributors and radically change the way they distribute their products for sale to
consumers. In addition, to offset higher distribution and production costs and to account for the

five cent bottle deposit, Plaintiffs will also be forced to dramatically increase the price of their
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products. This in turn will lead to loss of market share, particularly in light of the law’s arbitrary
exemption for certain of Plaintiffs’ competitors. Moreover, if the law comes into effect on June
1, 2009, compliance with the law likely will force Plaintiffs to temporarily cease the sale of all
bottled water products in NeW York, resulting in the permanent loss of market share, goodwill,
and millions of dollars in sales. Thus, the Court should enter a preliminary injunction that
prevents Defendants from implementing or enforcing the challenged provisions of the new Bottle
Bill until the parties can be heard on the merits.

FACTS
L THE ORIGINAL BOTTLE BILL

In 1982, New York enacted the New York State Returnable Container Act, known
commonly as the “Bottle Bill.” See N.Y. Envtl. Conserv. Law § 27-1001 (1982). The original
Bottle Bill required distributors of carbonated soft drinks, beer and malt beverages, mineral
water, soda water, and wine coolers to collect a deposit of at least five cents per bottle on all
bottles offered for sale in New York. See id. § 27-1005. The original Bottle Bill did not apply to
bottled water (except for soda water and mineral water) and did not apply to non-carbonated fruit
drinks, sports drinks, and iced teas. Id. § 27-1003.1.

Before the advent of recycling pick-up at homes, the Bottle Bill encouraged recycling of
empty bottles by permitting consumers to return empty bottles to the retailers and obtain a refund
of the five cent deposit. Retailers then returned the empty bottles to the distributors and
collected both the initial five cent deposit plus a two cent per bottle handling fee. The Bottle Bill
defines this entire process as “redemption.” See id. § 27-1003.

The original Bottle Bill required bottles sold in New York to include, either on the bottle

itself or on the label, the dollar amount of the deposit. In addition, the law required that the
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bottle or label include the words “New York” or the letters “NY.” Id. § 27-1011. Although the
original Bottle Bill required all bottles offered for sale in New York to comply with these
labeling requirements, it did not prohibit the sale in other states of bottles including the “New
York” or “NY” labeling.

The rate of redemption under the original Bottle Bill was less than 100%. The New York
Department of Environmental Conservation (“DEC”) estimated that the average redemption rate
from 1983-2006 was 73.4%. See Beverage Container Deposit and Redemption Statistics, New
York Department of Environmental Conservation at Table 5, available at
http://Www.dec.ny.gov/docs/mateﬁals_minerals _pdf/0506rcarpt.pdf. The original Bottle Bill
made no mention of what happens to the deposit funds collected on bottles that were never
redeemed. Thus, in practice, bottlers and distributors simply retained those unclaimed deposits
and used those funds to offset the costs imposed on them by the Bottle Bill.

IL THE AMENDED BOTTLE BILL

New York amended the Bottle Bill in its 2009 budget law, which Governor Paterson
signed on April 7,2009. The new Bottle Bill includes a number of sweeping changes. To begin
with, the law was expanded to include not just mineral water and soda water, but all forms of
“water”—a term defined broadly to include nearly all beverages identified as a type of water:

“Water” means any beverage identified through the use of letters, words, or

symbols on its product label as a type of water, including any flavored water or

nutritionally enhanced water, provided, however, that “water” does not include

any beverage identified as a type of water to which a sugar has been added.

N.Y. Envtl. Conserv. Law § 27-1001.1. As the above-quoted language indicates, however, the
definition of water carves out an exception for “water to which a sugar has been added.” Id.
The new Bottle Bill also makes a critical change to the labeling requirements. In addition

to requiring that all bottles bear the deposit amount and either “New York” or “NY,” the Bottle

4
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Bill now requires a special New York “Universal Product Code” (“UPC”). See N.Y. Envtl.
Conserv. Law § 27-1012.12 (2009). UPCs are the bar codes found an nearly all consumer
products. Friedrich Decl. 4 11. Using an optical bar code reader, the UPC on products can be
scanned and information about the product, including name, package size, flavor, and pricing,
can be accessed. Id. UPCs are used to track shipments and inventory and to simplify and speed
up retail sales at the cash register. Id.

Under the new law, bottles sold in New York must have a New York-specific UPC that
indicates the bottle is sold exclusively in New York State:

Beginning on June first, two thousand and nine each deposit initiator shall register

the container label of any beverage offered for sale in the state on which it initates

a deposit. Any such registered container label shall bear a universal product

code. Such universal product code shall be New York state specific, in order to

identify the beverage container as offered for sale exclusively in New York state,

and as a means of preventing illegal redemption of beverage containers purchased

out-of-state.

N.Y. Envtl. Conserv. Law § 27-1012.12 (emphasis added).

The new Bottle Bill also made a number of other changes not relevant to this élction, the
most prominent of which is a provision that escheats 80% of all distributors’ unclaimed deposits
to the State each quarter. See id. § 27-1012.4 Thus, the State now stands to gain financially
from bottles sold in New York but never redeemed for a five cent refund.

Finally, the new Bottle Bill takes effect on an extremely short time frame. Plaintiffs and
other companies who produce or distribute ordinary bottled water products, which were not
previously covered by the Bottle Bill, must prepare those bottled water products to comply with
all provisions no later than June 1, 2009—Iless than two months after enactment.

III. IMPACT OF THE AMENDED BOTTLE BILL ON PLAINTIFFS.

The amended Bottle Bill will severely harm Plaintiffs. First, the New York-exclusive
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UPC requirement will dramatically affect Plaintiffs’ product distribution systems. Most bottled
water producers, like other manufacturers of retail goods, distribute their products through a
market distribution system in which their products are shipped to central warehouses that are
operated by wholesalers, third-party distributors, or larger retailers (such as Wal-Mart and
Costco). See Friedrich Decl. 4 6. Those central warehouses store a variety of goods from
various manufacturers. /d. As needed, those items are shipped from the warehouses to retail
outlets in multiple states. This form of product distribution is inherently and necessarily
interstate in nature and products are not separated based on the state to which they will be
shipped. Id.

The New York-exclusive UPC provision is wholly incompatible with this distribution
system. To segregate New York-only bottled water, Plaintiffs will need to create over 50 new
product codes for each of the distinct New Yoik-only versions of their products. These unique
product identifiers, called Stock Keeping Units (“SKUs”), identify the different products offered
by a manufacturer or supplier. See Friedrich Decl. § 14. The 50 new SKUs, each bearing a New
York-exclusive UPC, will require additional inventory space,_manufacturing complexity, and
label changes that will cost Plaintiffs tens of millions of dollars. /d. Moreover, many of the
wholesalers, distributors and retailers operating warehouses that distribute Plaintiffs’ products
will be unable or unwilling to accommodate these additional SKUs for New York-only products
in addition to the SKUs for the same product that will be sold in all other states. Id. 4 15. These
distributors have limited storage and shipping space and logistically are unable to accommodate
separate New York-exclusive products. As a result, Plaintiffs will be forced to discontinue many
of their SKUs with these customers, reducing sales in New York and surrounding states. For

example, Plaintiff Nestlé Waters North America, Inc. (“Nestlé Waters™) estimates that this issue
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